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The extent to which electoral politics has influenced the direction
of American state courts has been a topic of interest to political scientists
studying recent judicial elections, but historical scholarship on the subject
has been quite limited.! Similarly, research into the relationship between
law and democracy during the Progressive Era is just beginning.? Courts in
the early twentieth century were bitterly criticized for using decades-old or
even centuries-old precedents to strike down protective legislation, relying
upon legal technicalities that delayed or thwarted justice, and deciding cases
to the benefit of corporate interests at the expense of individuals, usually
workers injured on the job. Yet Melvin Urofsky has noted that state courts in
the Progressive Era were typically supportive of reforms and deferential to
legislatures, particularly regarding laws protecting women and children.?

Given that most states in the union had some form of elective ju-
diciary in the early twentieth century, historians must consider the political
processes that produced the Progressive Era judiciary in order to understand
the relationship between democracy and judicial decision-making. How did
voters relate perceived problems with the judiciary to political action? Did
voters seek to overturn unpopular judicial decisions at the ballot box when
electing judges? Ohio is an excellent place to begin researching these ques-
tions, as it was both urban/industrial and rural, racially and ethnically mixed,
and had active two- and even three-party campaigns during this period.*
Moreover, between 1910 and 1916, Ohio’s Supreme Court underwent a
dramatic change in its political composition and its judicial philosophy. In
1910, Democrats broke a 27-year Republican monopoly of the court, and
by 1916, the court consisted of four Democrats, two Republicans, and one
Progressive. As well, the court in that period shifted from hostility to progres-
sive and labor legislation to general support for such laws, a shift which met
with approval from the progressive press, the Ohio legal community, and
Ohio voters by 1916.5

The campaign for judicial offices in 1910 clearly demonstrates how
the political contests that selected judges reflected concerns of Ohio voters
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regarding law and justice in their state. Judicial contests were traditionally
somewhat quiet affairs, with no one wanting to seem to be actively canvass-
ing for positions. But in 1910, five important issues that had aroused Ohio
citizens for several years figured demonstrably in the campaign and in the
decision by voters to oust Republicans William B. Crew and Augustus N.
Summers, and replace them with Democrats James G. Johnson and Mau-
rice Donahue. These issues, including concern that judicial decisions were
too sympathetic to corporate interests, denial of justice through overuse of
obscure legal technicalities, overcrowded court dockets producing frustrat-
ing delays, control of judicial institutions by political bosses, and judicial
conservatism that threatened progressive reforms, were topics of interest
across Ohio and throughout the nation. Perhaps the most obvious source
of frustration to Ohioans, combining nearly all of the above concerns, was
the seemingly endless legal battle against Standard Oil.

Ohio’s twenty-two-year campaign against the Standard Oil trust,
interrupted often by political shifts within the Republican party, began in
1889 when Attorney General David Watson found Standard’s trust agree-
ment published in the appendix of a treatise on trusts.® Believing it to violate
Ohio’s common law anti-monopoly doctrine, as well as Standard’s corporate
charter, he challenged the arrangement in the Ohio Supreme Court, which
agreed with the attorney general and ordered the trust’s liquidation.” The
1892 decision provided no timetable for action, however, and Standard
simply reorganized and delayed until Watson’s successor, anti-monopoly
ideologue and political opportunist Frank Monnett, sought to hold Standard
in contemptin 1899. In the intervening years, however, three new and more
conservative judges had been elected to the Ohio Supreme Court.2 With-
out comment, the court divided 3-3 on the contempt citation, thus handing
Standard a victory which practically prohibited enforcement of the original
order.® Monnett’s conservative successor had no interest in continuing the
fight and halted all prosecutions in 1900.

Anew trust-busting attorney general, Wade H. Ellis, renewed the legal
fight against Standard in 1906, initiating actions to separate four of Standard’s
subsidiaries from the parent company, Standard Oil of New Jersey. But in
1909, a circuit court in Allen County determined that the petitions were incor-
rectly filed, as they did not include Standard Oil of New Jersey as a defendant.
This delayed action once more, again just long enough for another attorney
general who was more sympathetic to Standard’s position to fill the post. He
created several rather unconvincing obstacles to further prosecution until
the United States Supreme Court dissolved Standard Oil in 1911.% Thus, by
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1910, a case that had begun successfully with a unanimous Ohio Supreme
Court decision to break up the company was unresolved after twenty-one
years. To voters in Ohio, this entire episode was simply another example of
corporate control of legal and political offices, the glacially slow pace of the
Ohio legal system, and justice thwarted by obscure technicalities.

The Standard Oil cases were not the only examples of legal tech-
nicalities frustrating justice before the Ohio electorate in 1910. In fact, the
issue received national attention early in 1910 when President Taft called “the
administration of criminal law” across the nation “a disgrace to civilization.”"
Both McClure’s Magazine and the Ohio State Journal, a Republican daily
with increasingly progressive sympathies, picked up the story and published
a list of recent notorious cases of criminal convictions overturned by state
appellate courts. Typically, the technicality involved one or two incorrect
words in an indictment, as when a man was freed after being charged with
“‘intent to commit ‘theft” rather than “a felony.”'2

Within four months of The Ohio State Journal’s editorial pronouncing
these decisions “[d]isgraceful,” Ohio had its own example to arouse citizens.
One James Goodlove was set free by the Ohio Supreme Court after justices
dismissed his 1908 murder conviction. The indictment had alleged Goodlove
to be the murderer of Percy Stuckey, alias Frank McCormack, yet the victim’s
real name was Frank McCormack and the prosecution never presented proof
that a man named Percy Stuckey ever existed. This error was fatal to the
case, and both the trial and circuit court decisions were overturned, as was
Goodlove’s fifteen-year sentence at hard labor.'® Outraged Wyandot County
grand jurors who had originally drawn the indictment issued a condemna-
tion of the legal system, and “earnestly recommend[ed]’ local legislators
do whatever is necessary “to prevent the escape of criminals on foolish
technicalities in the interest of justice.””* The Ohio State Journal agreed,
and suggested that “courts would serve the ends of justice, and incidentally
make a great hit with the common people, by remembering that facts and
common sense are better guides than quibbles and hairsplitting. . . .”'®* The
Cleveland Plain Dealer was more caustic, decrying this type of reasoning
as “so monstrous that it would be ludicrous if the issue involved were not of
such vital importance.”'®

Within three weeks of the Goodlove decision, residents of Toledo
were in for another surprise when a Lucas County common pleas judge
dismissed a speeding complaint against state Republican chairman Walter
F. Brown. After consulting no fewer than five dictionaries and encyclope-
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dias as to the meaning and etymology of the word “automobile,” the judge
determined that the “automobile,” which Brown was charged with operating
above fifteen miles per hour, was not the same as a “motorcycle or motor
vehicle,” the exact words used in the statute.'”

Decisions such as these frustrated and angered Ohio voters, who
did not see respect for the law in upholding technicalities in pleadings,
but “distrust of the law.” One reader of the Ohio State Journal linked the
“contempt of the law” he believed inherent in such judgments to a general
climate of lawlessness perceived to be at the root of a violent 1910 street
railway strike in Columbus, and the lynching of a law enforcement officer by
a Newark, Ohio mob less than a week after the Goodlove decision.’™® While
the judges of the Ohio Supreme Court certainly did not consider themselves
part of a “mob rule” culture, as did the writer, his argument that overuse of
technicalities was the equivalent of a lynching in its lack of respect for law
demonstrates the degree of hostility directed at the Ohio courts. An edito-
rial in the Ohio State Journal succinctly phrased the problem, “the law is
overthrown by technicality.”'®

Closely related to the issue of overly technical rulings were the
clogged court dockets and notoriously long delays in bringing cases to
trial. Cuyahoga County, for example, expected a total of 7,000 cases on
its dockets in September, up 1,000 from the year before. Judges, perhaps
overly optimistically, predicted the cases would be tried within a year.?° The
National Bar Association, the National Civic Federation, the Ohio State Bar
Association, and the Ohio Chamber of Commerce all addressed the issue
in 1910, but a bill to enact reforms eliminating lengthy appellate review of
irrelevant points died in the Ohio legislature.?' A letter to the editor of the
Cleveland Plain Dealer reflected the personal side of court delays.?? Writ-
ing during the early discussions on creating a workmen’s compensation
statute, a former railroad employee told of his three hospitalizations from
injuries incurred on the job. The company paid for the first two, but fired
him rather than pay for the third stay, withholding his final month’s wages
until he signed a statement verifying that he had resigned. He refused and
took his case to trial, which was delayed for two years and two months and
resulted in a directed verdict for the railroad and the requirement that he
pay court costs.

Another important issue during the election of 1910 was control of
state and municipal government by political bosses. The most influential, and
perhaps notorious, of Ohio’s political bosses was George B. Cox, who had
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effectively controlled the political landscape of Cincinnati and Hamilton County
since 1888.2° Cox exerted tremendous influence within the state Republican
party in 1910, reluctantly engineering the compromise that nominated Warren
Harding for the governor’s race and helping to construct a very conservative
platform.?* The extent of party boss control over the judiciary was of great
concern to many reformers, especially considering past activities of Cox. In
1906, the Ohio Senate convened the Drake Committee to investigate corrup-
tion in Cincinnati. Besides uncovering widespread graft, including the county
treasurer’s pocketing thousands of dollars of interest on state bank deposits,
the panel heard testimony from three judges whom Cox had attempted to
cajole into reversing a lower court’s decision against an engineering firm
friendly to Cox.% Although a grand jury returned no indictments, the Drake
Committee only disbanded after the Ohio Supreme Court declared its actions
an unconstitutional arrogation of judicial authority.?

The Toledo News-Bee and other supporters of the independent
judiciary movement railed against boss, party, and corporate control of the
judicial selection process, which they believed to be at the foundation of
all that was wrong with the courts. After the defeat in the spring of 1910 of
a non-partisan judicial bill, resulting from a parliamentary trick by its foes,
the News-Bee backed the quixotic campaign of Independent Johnson
Thurston for circuit court judge in Lucas County.?” The editors’ contempt
for everything they believed the boss-ridden judicial system stood for ran
deeper than simply supporting one lone judicial candidate in a local race.
One editorial in particular, entitled “Some Kind of Rottenness,” summarized
how the editor believed partisan bosses and corporate power had united
to thwart justice:

“The men who work up the biggest indignation when some red-
blooded human boldly criticizes rotten courts,” fumed the News-Bee,

are the men who expect their special privileges to be pro-
tected by rotten courts. Rotten business makes rotten politics.
Rotten politics makes rotten laws, and needs rotten courts to
enforce rotten laws and declare good law unconstitutional.
. A man who has grown rich because rotten laws have
been enacted by rotten congresses, legislatures or profound
pocketbook reverence for rotten courts to enforce rotten
laws and declare all this rottenness to be constitutional.?®
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Central to the “rottenness” the News-Bee editors deplored was the
conservatism of the Ohio Supreme Court. Between 1895 and 1910, in ad-
dition to allowing Standard Oil to escape the dissolution order mentioned
above, the Ohio court struck down an inheritance tax, a mechanic’s lien
law, and an eight-hour workday law.?® While no such cases made headlines
in 1910, an act of the legislature reminded voters of the harshness of the
court’s negligence doctrines. In April, the senate failed to override Governor
Harmon’s veto of a special bill awarding William Bell $8,500 damages for
injuries suffered while working for the city of Cincinnati. After being “almost
blown to pieces by explosives” that he was directed to use by a negligent
supervisor, Bell won a $12,000 jury award from the city, but the court unani-
mously overturned the decision on the common law rule that since he was
an employee of the city at the time of the accident, the city of Cincinnati was
under no legal obligation to pay damages. The Cincinnati Commercial Tri-
bune blasted the inhumanity of the court, governor, and legislature for letting
this man suffer without recompense.*° The court’s conservatism also cast a
shadow over an ambitious legislative agenda prepared by organized labor
for the following year, including most notably the enactment of an eight-hour
law for women employees and a workmen’s compensation statute. Given
the supreme court’s consistent hostility to labor legislation, delegates to the
Ohio Federation of Labor’s annual convention in October had real fears their
program would not survive court challenges.®'

The election of 1910 was an impressive victory for the Democratic
party across the nation as well as in Ohio, as Governor Judson Harmon
soundly defeated Republican Warren Harding and the legislature came
completely under control of Democrats. The two Democratic nominees for
the Ohio Supreme Court, James G. Johnson and Maurice Donahue, defeated
the Republican incumbents Augustus N. Summers and William B. Crew by
pluralities of 34,132 and 27,016 respectively. While this was substantially
less than the popular Democratic Governor Harmon'’s 100,377 vote re-elec-
tion victory over Harding, it was greater than Democrat Timothy Hogan’s
7,962 vote defeat of incumbent U. G. Denman for attorney general, even
after Denman had delayed prosecutions of Standard Oil in 1909.32

None of the candidates for the Ohio Supreme Court campaigned ac-
tively for the office, as partisan pursuit of an office ideally seen as non-partisan
would earn the condemnation of voters from both parties. The most active
campaigner, Toledo Independent circuit court nominee Johnson Thurston, was
severely criticized for his overt stumping for the post, and assured voters that
he was campaigning for the idea of a judiciary free from partisan control, not
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canvassing for votes.*® Yet each of the major concerns raised about the courts,
including decisions favoring corporations over individuals, the denial of justice
through overly technical holdings and delays in court procedure, boss control
of political parties and processes, and judicial conservatism, was reflected in
the campaigns of candidates for both supreme court and circuit court judge-
ships.

One early development in the campaign was a convention challenge
to incumbent Republicans Summers and Crew. The challenge came from
Silas Hurin of Findlay who was boosted by his supporters for writing the
dissent in the 1909 circuit court case that delayed prosecution of Standard
Oil because of a faulty pleading. The Ohio State Journal, in reporting on
the Republican convention, contended the decision ended the case on a
technicality “after it really had been won.”** Former state Senator Tom Mc-
Conica, Hurin’s sponsor at the convention, remarked to reporters about
the “wide sentiment for new material on the supreme bench.”® Although
Hurin, as expected, lost the contest, he received strong support from urban
delegations with substantial labor support.*® Interestingly, the “progressive”
challenge at the Republican convention in the Supreme Court race mirrored
the progressive candidacy of James R. Garfield for the gubernatorial nomi-
nation, which was also defeated by Republican regulars.*”

Concerns over technicalities and the slow pace of justice in Ohio did
not become manifest in the races for the supreme bench, but were certainly
an issue in lower court races, where most Ohioans actually encountered the
sclerotic justice system. The candidacy of Republican Edmund Dillon for
judge on the circuit court of the Second Judicial District illustrates how the
issues were represented to voters, as well as how judges quietly campaigned
in the press.® The Republican Ohio State Journal, a supporter of Dillon,
ran a news story on October 25" reporting comments from the assignment
commissioner of the Franklin County common pleas court. He noted that
his courts were “now further up on the docket than [they] have been for 25
years.”® Dillon was currently serving as common pleas judge in Franklin,
and the article was likely designed to cast a favorable light on his candidacy.
Five days later—one week before the election—the Journal ran two more
stories with the same purpose. The first was an interview with a local attor-
ney, likely a supporter of Dillon, lauding the Franklin county courts for their
clear dockets in comparison to surrounding counties. On the same page
was another story touting Dillon as a “strong asset” to the local Republican
ticket.*° This was certainly no coincidence, probably the result of a quiet
arrangement between the party, the candidate, and the Journal.
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The Goodlove case, in which the convicted murderer was freed after
the Supreme Court determined the indictment failed to prove the identity
of the victim, produced an angry response from one H. K. Thompson, and
likely many others. He demanded that the “identity” of the judge who wrote
the opinion “should be established beyond a question of a doubt. . . . Let
his name be spelled in box car letters from Ironton to Ashtabula and from
Steubenville to Union City, that we may be able to reward him fittingly when
his name appears on the ballot again.”' Judge Crew, defeated in November,
wrote the opinion.

Concerns over control of government by partisan political bosses
also appear in judicial campaigns. The Cleveland Plain Dealer supported the
candidacies of two Democrats for circuit court based on both their “practi-
cally unanimous support [from] the lawyers of the city,” and also that “[t]heir
backing has invariably been non-partisan.”? The Mayor of Wauseon, Ohio,
announced his support for the Independent ticket, especially Judge Thurston,
noting that “[rlecent instances of the gross subserviency to...bosses by cer-
tain of our state courts, have compelled all honest and conscientious voters
to sit up and take notice.”?® True to form, the Toledo News-Bee editorialized
in support of an independent, non-partisan judiciary while excoriating Boss
Cox’s control over the Republican party, thus associating all Republican
candidates, including Summers and Crew, with Cox’s dark shadow.* Al-
though the paper never contended the judges owed their jobs to Cox, they
were nominated from his convention and attended partisan political rallies
for fellow Republicans Warren Harding and Senator Charles Dick. “The state
can afford to get along without Judges Summers and Crew,” the editors
concluded, “[a]nd it may do a whole lot of good to elect their Democratic
opponents.” To cement their case, that same day the News-Bee publishers
reminded voters of Cox’s exploits with Hamilton County courts, publishing
a page-one review of the Drake Committee investigation into Cox’s judicial
tampering, as well as similar, more recent accusations.*®

As well, labor unions were active in support of the two Democratic
candidates out of concern about more adverse rulings, particularly regarding
the impending workmen’s compensation legislation. In the 1908 campaign,
the Brotherhood of Railway Trainmen, the Ohio Federation of Labor, and the
Cleveland Federation of Labor claimed credit for reducing the plurality vic-
tory of the two Republican incumbents that year by nearly 35,000 votes.*” In
1910, they launched a similar effort after studying the records of each judge
for the supreme bench. Not surprisingly, they reported Judges Summers and
Crew often overturned lower court decisions and sided with corporations,
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adjudicated cases “on technical matters of law, . . . denied the right of trial
by jury,” and leaned toward protecting business enterprises in workplace
negligence claims.* As for James G. Johnson, who had never been a judge
but had served as an attorney for labor unions, he was lauded for helping
unions secure copyright protection for their labels. Judge Donahue, while
on the circuit court bench, had been “eminently fair both to corporation[s]
and employes [sic.].” The press release ended with an exhortation to union
members to study the records and vote their true interests.

Finally, the Newark Trades and Labor Assembly was even more
direct in its support for Judge Johnson. Johnson had granted an interview
with George Grover, editor of the union’s official organ, the Newark Majority,
and he in turn “placed these papers to [Johnson’s] best advantage . . .con-
fident that they were a medium of much benefit.”*® Grover wrote Johnson
to congratulate him on his victory, informing him that a “majority feels that
you are amply qualified, that you will give the laboring man that which has
been slighted him in the past.”™’

It is easy, perhaps, to claim that the victory of Judges Johnson and
Donahue was simply the result of the Democratic landslide that swept Ohio
and the nation in 1910. Certainly the political winds blew favorably for the
two judges all across the state. Yet the frustration many Ohioans exhibited
so cogently and powerfully regarding delays, technicalities overturning
justice, conservatism, and the perception that bosses and corporations
controlled the judiciary along with the legislative and executive branches
was reflected at the polls. In an editorial entitled “Deciding Constitutional
Questions,” published nearly two months before the election, the Ohio State
Journal captured the sentiment of Ohioans casting ballots in November’s
judicial elections. After chiding the United States Supreme Court for over-
stepping its authority in declaring laws unconstitutional, the Journal argued
that “public sentiment” is at the root of not just legislative politics but judicial
politics as well. “Whether by Congress or court,” editors claimed, “it is public
sentiment that decides. That the vox populi is the dernier resort seems to
be the logic of the republic.”?

NOTES

*

The author would like to thank Alan Rogers and Mark Gelfand for their thoughtful
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