Tort Reform and American Political Economy

lan J. Drake

The expansion of tort liability throughout the last century was
a unique period of American legal history. In the field of products
liability the expansion was dramatic; so much that it can be
considered revolutionary. Also, the reaction to this expansion was
so forceful that it thwarted the larger goals of the expansionary
movement. This paper will review the purposes of the expansion of
tort law in the twentieth century and the purposes and effects of the
reaction it spurred at the state level. In short, it is my conclusion
that the expansion of products liability after World War 1l -- the “Tort
Revolution” -- was primarily judicially driven and resulted in long-
lasting liability changes, but that the goals of the larger liability
expansion movement were thwarted and the trends toward
expanded liability were greatly curbed by actions at the state and
federal levels.! The Tort Revolution caused friction between courts
and legislatures, and resulted in tort policy-making, which had
traditionally been left to state courts, being injected into the pluralist
realm of majoritarian politics. Part | of this article will examine the
extant scholarly literature on the origins of the Tort Revolution,
covering the period from the late nineteenth century through the
1960s, and provide an argument for the factors that made the Tort
Revolution. Part Il will examine some of the state-level legislative
responses to the expansion of tort liability. This paper will not
examine in detail the initial federal efforts to respond to the Tort
Revolution, as | will address such federal efforts in a future essay.

Part I: The Origins of the Tort Revolution

The history of American law in the twentieth century
demonstrates that American Progressive-Era politics had a long
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reach. Tort law, or the law governing intentionally and carelessly
wrongful acts (other than contract law), was dramatically expanded
during the twentieth century. As torts scholar William Prosser once
noted, tort law is “a battleground of social theory.”> From the
Progressive period through the 1960s, American legal
progressives, specifically legal academics and state court judges,
successfully waged this battle in the area of defective products law.
One of the central tenets of progressive politics was the need to
regulate businesses in order to have them better serve and protect
the consumer in the modern industrial economy. Some progressive
reformers thought that greater consumer protection could be
achieved by expanding the liability of the makers of defective goods
that injured consumers. At the turn of the twentieth century under
the law of all states in the United States the maker of a defective
good was liable only to those with whom he had a contract of sale.?
This rule was derived from a British case, Winterbottom v. Wright
(1842),* wherein a postal employee was injured while riding on a
carriage, which was purchased by the post office (the employer)
from the carriage maker.> The “Winterbottom rule” -- an injured
person can recover for a manufacturer's defective product only if
that person has a contract of purchase with the manufacturer -- was
adopted as the rule throughout America.®

Yet, the emergent American industrial economy was one
wherein consumers often bought mass-manufactured goods
directly from retailers or wholesalers, less so from manufacturers.
This was a hallmark of the “modern industrial economy,” goods
were assembled or manufactured in one location and shipped to
many different wholesale or retail locations for sale to consumers.
Face-to-face dealing between buyer and maker became an artifact
of the nineteenth-century past. Progressives argued for a new tort
system that would socialize costs by making manufacturers
responsible. Those costs would then be borne by the general
consuming public in the form of higher prices. For example, in
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1906 legal academic Roscoe Pound argued that the prevailing
common law rule regarding purchases of goods, caveat emptor
(“buyer beware”), was a “scheme of individual initiative” that was
“breaking down” in “our modern industrial society.”’ In 1914, Pound
argued for strict product liability, contending that “in the exigencies
of social justice” businesses could best “bear the loss” arising from
activities that led to injury, even when neither party was at fault. He
referred to this as liability for the “enterprise.”®

Change in the common law system has been described as
occurring incrementally, over long periods of time, through the
“accretion” of cases.” Yet, the law of products liability changed
rapidly in America. For example, a New York case, MacPherson v.
Buick Motor Co. (1916),"° was important in changing American
products liability law from the Winterbottom contractual standard to
a fault-based negligence standard. In MacPherson, a defective
automobile injured the buyer. The consumer sued the Buick
dealer, claiming it was negligent for failing to ascertain the defect.!*

Judge Benjamin Cardozo authored the majority opinion for
the New York Court of Appeals in MacPherson. Cardozo wrote that
when a product was negligently made, then it became “a thing of
danger.” Any defective good exposed the manufacturer to liability
for the negligence that led to the good’s faulty condition.*?> Cardozo
was mindful of, and subtly acknowledged, the public policy
arguments that underlie the decision. He implicitly echoed the
Progressives’ arguments regarding consumers in the modern
industrial state: “We are dealing now with the liability of the
manufacturer of the finished product, who puts it on the market to
be used without inspection by his customers.”® Under such
conditions, a manufacturer was liable for the tort of negligence --
regardless of whether any contract existed between it and the
ultimate consumer.
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As John Goldberg and Benjamin Zapursky have noted,
MacPherson arguably introduced moral fault-based concepts of tort
law into products liability law, an area theretofore dominated by
contractual concepts ever since American courts adopted the
Winterbottom rule.** Although a plaintiff would still need to prove
that a manufacturer had been negligent in making the product and
that the product was defective, the MacPherson case portended a
considerable expansion of the manufacturer's liability because
ultimate consumers were able to recover against the negligent
manufacturer. There is some disagreement on how broadly and
quickly other states’ courts adopted MacPherson. Enthusiast
William Prosser considered it a watershed in the early twentieth
century, claiming it soon became the majority rule in the nation.'
However, more recently, George Priest has noted that only a few
jurisdictions had adopted the MacPherson approach by 1960.°
Nevertheless, many contemporary scholars consider MacPherson
a significant case, likely because of several factors: well known
jurist Benjamin Cardozo wrote the opinion, the case was decided in
New York state, and, most importantly, the case was the first to
establish a rule that was eventually followed by a majority of states
by the 1960s.*’

The expansion of products liability in the 1960s was, in the
words of enthusiast Robert Keeton, “abrupt.” Between 1960 and
1966 products liability shifted throughout much of the nation from
contract-based and negligence-based, fault-oriented standards to a
strict liability, no-fault model.®® From the early 1960s through the
early 1970s approximately 39 American states adopted some form
of strict liability for makers of defective products. (By 1986, strict
liability had been adopted in 45 states, either by court decision or
statute.)™® State courts managed a swift and dramatic reorientation
of tort law — namely in products liability law -- from a conservative
regime of individualistic rules of liability to a progressive, liberal
regime of socialized risks and costs. Some scholars have
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contended that absolute liability was the end result of these
doctrinal changes, while others have contended the courts were
simply making decisions about who should bear the responsibility
of loss on a case-by-case basis, and still others have argued that
the changes simply removed barriers to plaintiff recovery.”® The
evidence suggests this was a broad attempt on the part of state
court judges to create a no-fault system. That is, this was a tort
revolution in the area of products liability: the overthrow of a moral
fault-oriented tort regime and its replacement by a compensatory,
no-fault tort regime. 2*

Strict liability was liability without regard to fault. That is, a
plaintiff was not required to prove a defendant had been negligent
in order to recover; the plaintiff merely had to prove the product was
“‘defective.” This was a system that sought to make manufacturers
veritable insurers of their goods.?? As California Supreme Court
Justice Roger Traynor, author of one of the seminal strict liability
cases of the 1960s put it, the objective of strict liability was to help
effectuate “[tlhe transition from industrial revolution to a settled
industrial society.”?®

Many legal scholars have traced the history of liability
expansion from the early nineteenth century through the 1960s,
with an emphasis state court decisions that changed particular
states’ liability for defective products from contractual liability to
strict liability. These accounts concentrate on the importance of
state court judges’ views on risk spreading and achieving
compensation for injured consumers in the modern industrial
society. James R. Hackney, Jr. has argued that it was extra-legal
philosophical ideas -- what Hackney termed “pragmatic
instrumentalism,” the combination of philosophical pragmatism,
institutional economics, and legal realism -- of the late nineteenth
century that greatly enabled the academic and judicial effort to
expand liability in the twentieth century.’* Additionally, these
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accounts review the role of legal academics, particularly those
academics at the American Law Institute in Philadelphia, who in the
early 1960s promulgated scholarly “restatements” of the common
law that advocated for strict liability.”® Although state court judges
ultimately effectuated the revolution in the 1960s, it was instigated
and publicly advocated by legal academics from the Progressive
Era through the 1960s. George Priest, a leading proponent of the
mandarin-led revolution view, has argued that Progressive-era
academics and, later in the 1960s, state court judges sought to
extend liability in order “reduce the accident rate and help the
poor.”®® Priest has contended that the ideas of three individuals
were key in producing the expansion of liability in the 1960s:
academics Fleming James, who wrote about the socialization of
risk, and Friedrich Kessler, who wrote about the dangers of
adhesion contracts and market power, and William Prosser, a mid-
century legal academic who wrote in favor of expanded liability,
coalesced to form a unified theory of “enterprise liability.” These
theories served as the intellectual basis for state courts to expand
liability for defective product in the 1960s.?’

Other scholars, such as William M. Landes and Richard A.
Posner, have argued that the expansion of liability was the logical
consequence of the impersonal forces of the Industrial Revolution
in America, namely the increased “complexity of products” since the
19™ century and increased urbanization during the twentieth
century. Landes and Posner argued expanded liability was logical
because economic efficiency was served by such expansion.?®
Landes and Posner's arguments suggest that expanded liability
was almost inevitable because of the efficiencies to be obtained
through requiring manufacturers to bear the costs of injuries caused
by defective products. Sally H. Clarke has argued that liability
rules, particularly under the Winterbottom contract standard,
shaped how auto-manufacturing companies structured their
operations and tried to create efficiencies in light of liability limits.?
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Clarke has demonstrated how rules can shape behavior, but it is
important to observe that the rules could be and were the
conscious policy choices of judges.

Still other scholars have merged these approaches and
argued that tort law was reformed because of conscious policy
choices in response to the impersonal, structural conditions of the
modern industrial state. For example, John Fabian Witt has argued
that the product liability expansion of the mid-twentieth century was
the unintended consequence of late-nineteenth century arguments
by scientific management enthusiasts to design firms that could
comprehensively control their operations.*

Perhaps the most influential of the early 1960s cases was
decided by the California Supreme Court in 1963 under the
leadership of Justice Roger Traynor: Greenman v. Yuba Power
Products, Inc.3* The case involved a defective power tool and the
California Supreme Court held the manufacturer strictly liable for
the plaintiff's injuries. Justice Roger Traynor, the author of the
unanimous opinion in Greenman, later proclaimed that “the whole
purpose of strict liability [was] to get away from notions of fault.”*?
Yet, Justice Traynor could not escape the fault-orientation when in
explaining Greenman he wrote that manufacturers could no longer
effectively say: “We let our victims fall where they may, redressing
only the injuries of the [contractual] privity-privileged.”® State
courts thereafter that adopted strict liability usually cited Greenman.

One question that lingers and remains debatable is why the
changes in tort law occurred so quickly and extensively, roughly
between 1960 and 1964. The massive and rapid adoption of strict
liability by a majority of state courts in the 1960s may appear to
have been inexorable, especially if one agrees with the rationale
offered in support of strict liability: that no-fault liability is necessary
in a complex commercial society with vertical distribution chains
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and a lack of first-hand knowledge on the part of consumers to
evaluate the condition of a product prior to purchase. Many
scholars who have commented on the rapidity of change across the
nation during the 1960s have described it as one of “momentum”
created by the first courts, namely New Jersey and California’s.
Charles Lopeman has noted that among legal scholars most
research has “been directed toward better understanding of the
policy produced rather than to the basic decision whether or not to
produce it. There has been no investigation of what causes some
court to embrace the policy-making role and others to reject it.”*
The remainder of this section investigates why state courts made
the Tort Revolution.

The answers to these questions appear to lie in a confluence
of factors: (1) the role of the American Law Institute (ALI), (2) the
channels of communication in the legal community and the
frequency of litigation regarding defective products (i.e., the
opportunities for courts to take action and adopt a doctrine), (3) the
specialization of the tort bar, and (4) the view held by many judges
of the twentieth century that law “must be flexible and responsive to
social needs.”®

(1) The Role of the American Law Institute

One factor in state courts’ willingness to adopt strict products
liability may have been the support given by the American Law
Institute (ALI). The ALI, using leading legal scholars, created
‘restatements” of the law in order to foster “constructive
improvement of the law and its administration.”®’ The
Restatements were lead by a “reporter” who was responsible for
organizing advisory panels of experts for drafting the restatements.
By the 1960s torts scholar William Prosser was the reporter for
ALI’s restatement of tort law. After California’s Greenman case
was decided in 1963, Prosser was convinced that Greenman’s
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strict liability rule was “the rule of the near future,” and “unless the
Restatement declares for it [i.e., strict liability for all general
products], it is actually likely to be dated even by the time of
publication.”® Prosser claimed such an immediate and expansive
revision was needed because of “many recent decisions.”® Yet, it
is likely the Greenman case was the only reason for a revision.
Prosser advocated strict liability be applied to “any product,” no
matter what its intended purpose. The ALI committee, with the
recent addition of Greenman author California Associate Justice
Roger Traynor, supported the compensatory goals of strict liability
and sought to aid the judicial reorientation of negligence law toward
a no-fault system, with its publication in 1965.%°

Courts frequently cited ALl's Restatements as quasi-
authoritative sources. As Jonathan R. Macey has noted, the
Restatements “served as authoritative guides for both legal briefs
and judicial opinions.”* Between 1932 and 1950, appellate courts
cited the various Restatements almost 18,000 times.** By 1972,
the various Restatements in all areas of law had been cited over
46,000 times by American courts.*®* By 1991, the Restatements
had been cited by appellate courts over 114,000 times, with almost
forty percent of those citations being to the Restatement of Torts.*
Clearly this rule-based approach to the tort law had taken on an
authoritative tenor for many lawyers and, most importantly, courts,
state and federal. It is reasonable to suspect that the emphasis
and approval given to strict products liability by the Restatement of
Torts was helpful in persuading state courts of the need for the
doctrinal change.

(2) Channels of Communication and Frequency of Litigation

Scholars’ work suggests that state courts’ willingness to
adopt new doctrines has been greatly shaped by trends in other
states’ courts and the litigation opportunities presented by high-
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population states to innovate.*> Some studies of citation patterns
have suggested that courts have been inclined to adopt the
decisions of sister states in their geographical regions and whose
courts are included in their regional case reporters.*® However,
other studies specifically of tort innovation have shown that
regionalism was not a factor in adoption. Instead, there seems to
be a national “market” for ideas in policy innovation. But such
innovations, of course, are dependent on there being the cases
brought to the courts to provide the opportunity to innovate. That
is, the frequency of litigation, which is discussed below, is quite
important.*’

Population density appears to be strongly correlated to
litigation rates. Bradley Canon and Lawrence Baum published a
study of the adoption of 23 different tort doctrines over the course
of the twentieth century. They found that the pattern of adoption of
new doctrines was less strongly correlated with political ideology or
culture than it was with population and the cases generated in high-
population states, which provided opportunities for courts to
innovate, or adopt new doctrines.”® Innovation appears to have
incentivized more lawsuits and resulted in plaintiff success rates, at
least from the early 1960s through the mid-1980s.*° This was likely
a reflection of the general willingness of Americans — probably in
more urban and suburban areas — to engage in tort litigation. The
evidence that Americans have (and perhaps always have had) little
reluctance to sue one another, especially in the twentieth century,
is substantial.®*® As the quick adoption of a no-privity rule and/or
strict liability by almost thirty states within a few years of Greenman
(1963) suggests, the courts did not need to wait long for
opportunities to change the law.> The shift to strict liability in many
states in the 1960s probably provided additional incentive to file
product liability lawsuits.  Additionally, jurisdictional rules over
potential manufacturer defendants were no impediment to the
spread of strict liability.>?
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There has been a debate about whether 1970s saw a
litigation “explosion.” Some scholars have argued that the increase
in litigation has been exaggerated.”® For the 1960s and 1970s,
data regarding the numbers and kinds of tort cases filed in state
courts has been rare and usually insufficient for identifying trends
regarding specific types of tort suits. This occurred because few
legal historians have been able to accumulate longitudinal
information regarding the types of claims asserted in court actions
and the method and reason for resolution of such suits.>* Although
there is scant state-based data, there are some specific products
liability jury award figures from two urban counties, Cook County,
lllinois (Chicago) and San Francisco County, California. This data
set covers a long period, from 1960-1999. There is a shorter data
set for 1960-1984 available through the Inter-University Consortium
for Political and Social Research (ICPSR).*®> The jury awards for
identified products liability cases in both counties rose during the
early 1970s and early 1980s.% Additionally, the Carter
Administration’s Task Force on Product Liability’s research showed,
as of 1978, that between 1970-1976 “pending [product liability]
claims [made to insurers]... increased each year.”®” Opportunities
for innovation must be taken by courts willing to innovate. As
Canon and Baum noted, courts in the post-World War 1l period
were staffed by judges that believed the “law should be flexible and
responsive to social needs.”® Such judges are those most likely to
support doctrinal innovation, especially strict liability, with its
advocacy of adjustment to the modern industrial state.

(3) The Specialization of the Tort Bar

By the 1960s, there were firmly established “plaintiffs” and
“‘defense” bars throughout the nation and both sides served as
“‘pressure groups seeking changes in the general declarations of
law and innovators who develop[ed] techniques of litigational [sic]
combat.”® There were formal organizations, such as the American
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Trial Lawyers Association (pro-plaintiff) and the Defense Research
Institute (founded 1960) (pro-defense/pro-insurer), that sought to
train lawyers to advocate policies in the courts and legislatures that
would benefit their respective clients. Although plaintiff and
defense bars were organized and had regional or local groups prior
to World War Il, in 1946 plaintiff-oriented attorneys formed a
national organization, the National Association of Claimants
Compensation Attorneys (NACCA), which in 1973 became the
Association of Trial Lawyers of America.®® This group advocated
for “more than adequate award” in tort litigation. As John Fabian
Witt has noted, ever since the 1950s, under the leadership of
president Melvin Belli, NACCA (later ATLA) was an advocacy group
that actively lobbied not only legislatures but judges, too, for the
expansion of tort liability. For example the group would organize
regional and national conferences, bringing together practicing tort
lawyers, legislators, and judges. NACCA also organized
information sharing among plaintiffs’ attorneys so that members
could remain informed of legal changes throughout the nation and
obtain astute advice on litigation techniques.®* By 1952, the
defense bar responded by organizing its own national “educational’
and advocacy organization. Thereafter, both bars engaged in
ongoing issue advocacy, litigation skills education for practicing
lawyers, and lobbying for legislative interventions in tort law.®> By
the mid-1960s, both plaintiffs and defense lawyers were concerned
with the shift from defendant-friendly negligence standards to
plaintiff-friendly strict liability.

Litigants and their increasingly well-organized attorneys
provided cases, but the doctrines were ultimately changed by state
court judges. As one products liability attorney put it in 1975, a
judge is necessary to carve out a path in common law litigation.
Only then will litigants (and their attorneys) deem it worth the cost
and time to pursue claims.®®* This brings us to what was arguably
the most important factor in the shift to strict liability.
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(4) Progressivism and the Legitimacy of Courts as
Policymakers

The expansion of strict liability to cover all product defects
might be placed within the framework of what historian William E.
Nelson has termed the “legalist reformation” efforts of the post-war
period. Nelson has described this movement as seeking “social
change and the expansion of existing hierarchies to include people
who had been previously made subordinate,” without “repudiat[ing]
the commitment to the rule of law.”®* The Tort Revolution was an
effort at achieving social change through legal rulemaking.
Whether the consumer had theretofore been “subordinate” to
manufacturers is debatable, but this appears to have been how the
judges that crafted the decisions saw consumers’ plight in the
modern industrial market.

As Bradley C. S. Watson has noted, Progressivism among
judges was a “judicial disposition in search of a theory.” At its most
elemental level, judicial Progressivism meant “loosen[ing] the
chains of large-scale industrial society enough to allow for social
growth.”®  Yet, Progressives sought to maintain a watchful eye
upon the market and protect consumers through positive law.
Although the Progressive period was (and by some scholars,
continues to be) thought to have ended around 1920, the ideals
and dispositions of the state court judges of the 1960s and 1970s
demonstrate that Progressivism not only retained vitality, but also
was key in motivating judicial willingness to innovate in tort law. As
one former justice of the California Supreme Court in the 1960s,
Allen E. Broussard, noted, justices like Roger Traynor were known
for “forg[ing] a new step in the law” and “in a few years the law [in
other states’ supreme courts] caught up with them.”®

After the adoption by a majority of states of either strict
liability or expanded liability in the 1960s, there was a reaction on
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the part of state legislatures, federal elected officials, insurance
companies, and products manufacturers. This reaction was so
significant that it can be identified as a kind of “Tort
Counterrevolution” and it is the subject of the remainder of this
essay.

Part Il: The State-level Responses to the Tort Revolution

The most forceful responses to the Tort Revolution came
from state legislatures that saw the trends in state courts and
preempted their own judiciaries. By 1986, 45 states had adopted
some form of strict liability; the five that did not were Alabama,
Delaware, Michigan, North Carolina, and Virginia. In the states that
did not adopt strict liability the rationales and history of the
resistance to the national trend is helpful in understanding the
alternative approaches available to state courts and legislatures.

Alabama’s experience is instructive. In 1967 the Alabama
legislature enacted a “non-uniform” version of the Uniform
Commercial Code (UCC).®” This statute was tailored to reach by
statute the expanded liability goals other states were reaching
through the courts.®® The legislature cited the ALl Restatement as
its philosophical guide.®® A decade later the Alabama Supreme
Court adopted what it referred to as a “negligence per se” standard,
or what it officially termed the “Alabama Extended Manufacturer’s
Liability Doctrine,””® also citing the pro-strict liability American Law
Institute’s Restatement (Second) of Torts, 8 402A. However, the
Court claimed it was not adopting strict liability because such was
no-fault liability, which did not allow for common law defenses. The
new “negligence per se” rule still entertained “affirmative defenses
not recognized by the Restatement [(Second)’s] no-fault concept of
liability.”™*  Also the Court noted that negligence principles still
controlled.”? The Court noted a defendant manufacturer, supplier,
or seller could assert the common law defenses of no causal
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relation, assumption of the risk, and contributory negligence.”
These defenses were not allowed under the emergent strict liability
or the ALI’'s Restatement (Second)’s description of the law. Unlike
California’s Greenman standard, which socialized the risk of loss
across all members of the distribution chain, the Alabama Court
sought to retain a standard that targeted only at-fault parties, but
made the chances of recovery higher than under the old common
law standard.”* The policy of socializing risk per se was not one of
the Alabama Court’s objectives. Rather the Court was socializing
risk among at-fault parties in the distribution chain by making it
easier to successfully sue manufacturers.

The Alabama legislature’s move to enact reforms that
supported the policy approach begun by the Greenman case
indicates a degree of majoritarian support for consumer-oriented
protections. However, the Alabama Supreme Court’'s subsequent
adoption of an alternative to the Greenman rule shows not only the
Court’s attempt to formulate a public policy regarding tort law and
its goals, but to do so independent of the state legislature. The
Court expressly characterized the legislature’s adoption of the UCC
as “guidance,” leaving the Courts free to craft tort policy.” This
was the Alabama Supreme Court’s attempt to make a “third way”
alternative between no-fault strict liability and a traditional
negligence rule. The Alabama Court saw itself as a policymaking
institution that was achieving policy goals necessitated by the
nature of the contemporary economy. However, the justices
thought their modified fault-based approach was preferable to the
then-emergent strict liability approach.

North Carolina exemplifies the state courts that expressly
rejected the trends of the 1960s. In 1964 and 1967, in the midst of
the national shift to strict liability, the North Carolina Supreme Court
twice refused to adopt the rule.”® In the latter case, the Court
acknowledged that the traditional rule of contract had been “under
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vigorous assault over all the country [and] [tlhe assault has been
successful in all but a few jurisdictions.””” Any expansion of North
Carolina tort standards would be left to the state legislature.

A decade later in May 1977, four North Carolina state
senators introduced the first products liability bill in North Carolina
history.”® The proposed legislation was friendly to manufacturers.
The bill would have limited product liability lawsuits by requiring any
suit to be brought “within six years after the date of initial purchase
... or ten years after the date of manufacture.” Also, in order to be
“defective,” a product had to be “unreasonably dangerous,” which
meant it was dangerous to an extent “beyond that which would be
contemplated by the ordinary and prudent buyer.” Also, there was
a rebuttable presumption that a product was not defective if it
complied with government or industry standards in design or
method of production. Finally, there would be no liability if the
product had been altered after it was sold.”

As Senator E. Lawrence Dawvis, lll, a Democrat, publicly
noted in committee, the bill was propelled by the complaints of
manufacturer constituents. The owner of the Burress Equipment
Company of Winston-Salem, North Carolina had complained to
Senator Davis that the company’s “product liability insurance had
gone up 400%, [and] that some companies could not even buy
such insurance.”® Such local concerns reflected national trends.
By the late 1970s, there was empirical evidence that strict liability
led to higher insurance premiums for manufacturers and those
costs were passed on to consumers in the form of higher prices.®*
The Insurance Services Office, the statistical and rating
organization of the commercial insurance industry, noted that
between 1969 and 1973 product liability premiums increased 154
percent, but losses increased 279 percent. In 1973, insurers
received $216.6 million in premiums but incurred $292 million in
loss adjustments, “without even taking into account other expenses
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such as sales commissions, taxes and general company
overhead.”® Also, surveys of manufacturers conducted by the U.S.
Commerce Department’s Intergovernmental Task Force on Product
Liability discovered that between 1975 and 1976 premiums
increased nationally “over 200 percent.” Anecdotal evidence
gathered by the Task Force showed increases “over 1,000
percent.”® Accordingly, the threat as perceived by manufacturers
in the mid-1970s was real and substantial. The plaintiff-oriented
North Carolina Academy of Trial Lawyers lobbied against the bill,
presenting the testimonies of accident victims regarding the need
for product liability insurance.®* Although a pared down bill passed
the Senate and was later modified by the House,?® the modified bill
ultimately failed in the state Senate.®

Although this initial foray into legislating upon product liability
claims did not pass, it yields insight into the pluralistic nature of the
product liability issue at the state level. The courts across the
nation had interjected the issue of products liability into the political
process. Nationally, constituents complained to both state and
federal legislators for state and/or federal protective legislation
regarding either insurance premiums or substantive products
liability law. Even in North Carolina, where the state supreme court
had clearly indicated it would not expand its products liability law,
the liability insurance rates had dramatically increased as they had
in other areas of the nation. This reaction -- later called “tort
reform” in the early 1980s -- was a pluralistic political
counterrevolution.

The bill that eventually became North Carolina’s first product
liability law was introduced in 1979.%” Again, manufacturers had
organized to propel this bill. The effort started with a private self-
styled “task force” created by wholesalers and retailers in North
Carolina, who claimed they could not purchase liability insurance at
affordable rates.®  Manufacturers sought to prohibit lawsuits
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against manufacturers whose products complied with regulatory
standards, or had been altered after sale, or when a consumer had
been “negligent in using and maintaining” the product.®
Manufacturers renewed their complaints about insurance rates “so
prohibitive businesses cannot affort [sic] it.”° The manufacturers
that supported the bill were makers of both consumer goods and
capital goods in the state.®> Manufacturers urged protective
legislation because of “changing court decisions, increasing
damage awards, and higher insurance costs.”®  The bill’'s
opponents included groups such as the Ethics League, the N.C.
Consumer Council, and the N.C. Academy of Trial Lawyers.*
Interest groups like the North Carolina Academy of Trial Lawyers
argued the bill would “deprive the consumers of their rights,” and
insurers, driven by their “insatiable appetite for money,” were the
real culprits, not the manufacturers. The Academy contended its
position was not based on “protection of personal income” of
attorneys but rather the trial lawyers’ concern for the “fundamental
rights” of injured citizens.**

Both houses of the General Assembly passed the bill
overwhelmingly.®*>  The North Carolina Products Liability Act
effectively prohibited strict liability in product defect cases.®
However, contrary to prior North Carolina case law, the Act
eliminated the manufacturer's defense of lack of contractual
privity.>”  The legislature was endorsing the Progressive-Era
approach of the MacPherson case, rejecting the contract-oriented
privity rule, but allowing only negligence -- not strict liability -- claims
against remote manufacturers.

The North Carolina legislature intervened in an area
theretofore dominated by the courts. Not only was the legislature
stepping in to prevent any chance of the judiciary implementing
strict liability but it was also overturning previous judge-made
common law rules regarding contractual claims. As the
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experiences of both Alabama and North Carolina suggest, the
response to the trend in favor of strict liability was not merely
outright rejection. Rather both states had majoritarian reactions to
the efforts of their sister states’ courts, and those reactions were
efforts to accommodate the apparent need for amelioration of the
traditional privity rule while simultaneously quelling any possible
move by their own state supreme courts to adopt strict liability.
This state-level legislative response to the Tort Revolution also
demonstrates that, as in Alabama and North Carolina, state
supreme courts and legislatures vied for policy-making authority
over tort policy. During the early 1980s many states not only halted
liability expansion by statute, but enacted restrictions on plaintiffs’
abilities to recover. For example, state legislatures enacted limits
on punitive damages, the time within which plaintiffs could sue after
the making of a product, and non-economic damages; legislatures
also allowed admission of evidence that medical and health
expenses had already been paid, which would deter large jury
awards.”® The route of “tort reform” -- the rejection and reversal of
expanded liability -- proceeded largely through the pluralist process
at the state legislatures.

The majoritarian tort counter-revolution of the 1970s and
thereafter was a response to the claims of strict liability’s
proponents. As Theodore Eisenberg and James Henderson have
noted, the advancement of strict liability expansion and plaintiffs’
recovering jury verdicts under a strict liability theory largely ground
to a halt in the mid-1980s. They discerned a “pro-defendant”
outcome in cases that pre-dated pro-defendant statutory
enactments. The authors concluded “tort reform efforts are more
important than the [statutory] reforms themselves.”®® There has
been no comprehensive tort reform legislation that has progressed
very far in the United States Congress. The only federal products
liability law was the Product Liability Risk Retention Act (1981),
which created incentives for insurance companies and
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manufacturers to create large pools of funds for resolving claims
and suits.’®® Throughout the 1980s and 1990s states continued to
enact various protections for manufacturers. For example, by the
mid-1980s one-third of the states had enacted statutes of repose,
which are limits on when a lawsuit can be brought after the making
of the product.’®® Additionally, many states limited punitive and
non-economic damages.

In addition to legislative reactions to strict liability, juries have
given the doctrine a rather cool reception. The pleading rules in
modern jurisdictions allow for multiple theories to be advanced in
order to recover. Therefore, in a state allowing strict liability a
plaintiff can avail himself/herself of strict liability, breach of
warranty, and negligence in the complaint. The judge or jury can
decide the case upon any of the available theories. The U.S.
General Accounting Office (GAO) studied five states products
liability cases from the 1980s. The study was noteworthy because,
although all five of the states studied allowed for claims based on
strict liability, in less than a third (27 percent) of the product liability
cases the recovery was based solely upon strict liability or a breach
of warranty theory.’®> Also, one study of civil jury cases in a state
trial court between 1989 and 1991, which was based on interviews
with jurors in civil tort cases against businesses, concluded that
jurors “expressed skepticism of plaintiff claims, described a
conservative approach to determining awards, and reported
expending effort to treat corporations the same as individuals.” It
has been speculated that this is due to the jurors’ desire to find fault
and place blame only upon those who are wrongdoers.'® There
have been similar experiences with juries’ skepticism in medical
malpractice cases, where plaintiffs had victory rates at trial of less
than thirty percent.’®® Accordingly, the effort to switch to strict
liability was not only confronted with legislative backlash, but so too
a popular reaction among jurors on tort cases. This largely halted
the momentum of the strict liability movement in some states.
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Conclusion

The Tort Revolution was initially victorious but quickly
became a contested revolution. Its victory was limited and the
“assault upon the citadel” (as William Prosser called it) was
victorious only in relation to the end of the privity of contract rule.
The Revolution was born out of the progressivism of the early
twentieth century, with the objective of spreading the risk of loss
and elevating compensation regardless of fault above the principle
of moral fault. Yet, fault seems to be a dearly held concept of some
judges, legislators and jurors. The Tort Counter-revolution was
mounted on multiple fronts, but clearly suggests a preference
among its supporters for fault-based liability. Accordingly, the
Counter-revolution may be characterized as a return to the concept
of fault and a rejection of the no-fault approach of strict liability. A
return to fault was well within the norms of American tort law. In
fact, the prominence of fault throughout American tort law suggests,
perhaps, that the Tort Revolution -- the shift to strict products
liability -- was an aberration, or a detour to the margins of
acceptable policy preferences. Nevertheless, strict liability remains
a policy in many states and competes with fault-based negligence
as a method juries and judges can use to decide cases.
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